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Mr Brian Forrest (Deputy Chair), Mr Darren McGee, Mr Jeremy Rosenthal.
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Mr David Grace QC, instructed by Mr Peter Jurkovsky, appeared as
Counsel for Mr Smerdon.
Dr Cliff Pannam instructed by Racing Victoria’s James Ogilvy appeared
on behalf of the Stewards.

Charge

Breach of AR 175A
Any person bound by these Rules who either within a racecourse or
elsewhere in the opinion of the Committee of any Club or the Stewards
has been guilty of conduct prejudicial to the image, or interests, or welfare
of racing may be penalised.
The charge relates to Mr Smerdon providing jockey Damien Oliver
approximately $11,000 in cash on behalf of Mr Mark Hunter - the payment
being for the settlement of a bet placed by Mr Oliver, via Mr Hunter, on the
rival horse Miss Octopussy to win Race 6 at Moonee Valley on 1 October
2010.

Plea

Not guilty.

Decision

The Board finds the charge proved.
Mr Smerdon fined the amount of $10,000 - fine due on or before
31 March 2013.
Application to VCAT for a review of the decision dismissed and
the RAD Board’s decision and penalty affirmed.

Georgie Gavin
Registrar - Racing Appeals and Disciplinary Board

Victoria

13 February 2013

RACING APPEALS AND DISCIPLINARY BOARD
(Original Jurisdiction)
Reasons for Decision
in the matter of trainer Mr Robert Smerdon
as heard on Thursday, 7 February 2013
Mr B. Forrest
Mr J. Rosenthal
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Deputy Chair
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Appearances:
Dr C. Pannam QC & Mr D. Poulton for the Stewards
Mr D. Grace QC & Mr P. Jurkovsky for Mr Smerdon
Racing Victoria Stewards have charged licensed trainer Mr Robert Smerdon with a breach of
AR 175A which reads:
Any person bound by these Rules who either within a racecourse or elsewhere in the
opinion of the Committee of any Club or the Stewards has been guilty of conduct
prejudicial to the image, or interests, or welfare of racing may be penalised.
Mr Smerdon has pleaded not guilty to the charge.
Background
A Stewards investigation into the conduct of jockey Damien Oliver, following media reports
and a report from the Racing Integrity Commissioner in August/September 2012 revealed
that Oliver had a $10,000 bet on credit to win on Miss Octopussy at the Moonee Valley night
races on 1 October 2010. That night Oliver telephoned Mr Mark Hunter, a form analyst, from
the jockey’s room of Moonee Valley to place the bet for him. Hunter then rang Mr Laurie
Bricknell, a retired bookmaker in Queensland, and arranged for him to make the bet.
Bricknell made the bet through several corporate bookmakers. Miss Octopussy was the
race favourite. She led throughout and won comfortably. Oliver rode the second favourite in
the race, Europa Point, which finished second.

The official win starting price of Miss

Octopussy was $2.30 and Europa Point $3.80.
In early October 2010, Bricknell paid two cheques totalling $10,500, the proceeds of the bet
placed by Hunter on behalf of Oliver, into Hunter’s bank account. Hunter then in turn gave
about $11,000 cash to Mr Smerdon to give to Oliver.
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In a prepared statement Oliver gave Stewards on 12 November 2012, he admitted the bet
and later receiving approximately $11,000 from Smerdon. Stewards charged Oliver with
betting contrary to AR 83(c) (Charge 1) and using a mobile phone in the jockeys room
without Stewards permission contrary to AR 160B(3) (Charge 2). Oliver pleaded guilty to
both charges.
On 20 November 2012, Stewards disqualified Oliver on Charge 1 for eight months followed
by two months suspension to ride in races and on Charge 2, a suspension of one month, to
be served concurrently with the penalty under Charge 1.
Evidence
On 25 October 2012, Mr Hunter accompanied by his legal advisor was interviewed by
Stewards. According to his evidence Hunter during 2010 provided speed maps and form
analysis to a number of jockeys including Oliver and some trainers. Hunter informed the
Stewards that he is also a punter and estimated his betting turnover as being around $1.5
million per year.

Hunter is also a racehorse owner and operates a publicly advertised

telephone tipping service on Victorian racing.
He told Stewards of the Oliver phone call, then telephoning Bricknell to put $10,000 on Miss
Octopussy for him. The bet was on credit. He was aware jockeys are prohibited from
betting and did not tell Bricknell the bet was for Oliver. Asked how he paid Oliver, “my
memory is that I gave the money to Robert Smerdon to pass on” and why he gave the
money to Smerdon “I’m in constant contact with him, friends with him and I don’t know why
Mr Smerdon. I couldn’t give you a concrete reason why Mr Smerdon.” In further evidence
Hunter said Smerdon did not ask him what the money was for and he did not tell him. The
bet for Oliver was a one-off he said.
On 1 November 2012 Stewards interviewed Mr Smerdon. As he recalled, Hunter called him
asking if he could get some money to Oliver for him. Smerdon was unsure how Hunter gave
the money to him - he could not recall how he actually got it. He did not know how much he
was given but acknowledged it was a wad of notes. He did not ask Hunter what the money
was for because “I didn’t feel the need” Mr Smerdon said.
Some days later, after track work one morning, Smerdon requested Oliver come to his
house where he gave him the money. This was, he said, the only occasion he passed
money on to Oliver.
In oral evidence before the Board, Mr Smerdon said he did not know Hunter was a
substantial gambler or that he placed bets for others. He was aware Hunter had a bet but no
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knowledge of the scale of his bets. Hunter never told him the size of his bets on any horse
including his own. He had no idea whether Hunter bet in hundreds or thousands.
Mr Smerdon said that over a twenty year period, Hunter has had only about five bets for him
each of $200 or $300 probably at race meetings when he had no other avenue to place the
bet himself.
In further evidence Mr Smerdon said he had no reason to suspect the money he gave Oliver
was for a bet. He did not ask Hunter or Oliver what it was for, it was their personal business
he said.
Consideration
Fundamental to the best interests of racing is that the wagering public and racing
enthusiasts in general maintain confidence that licensed persons adhere to the Rules of
Racing.
The public revelation of a jockey betting on a rival horse in the same race as his mount
sends a disheartening message to any fair minded and informed member of the public about
the integrity of racing because of the irreconcilable conflict between a jockey’s responsibility
to the connections of his mount and to persons wagering on the race, on the one hand, and
to his own financial interests, on the other. The Rule prohibiting jockeys betting recognises
the conflict.
A good deal of the Stewards evidence is circumstantial. In summary, the particulars of the
Stewards case against Mr Smerdon is that his conduct was, and is, prejudicial to the image
or interests or welfare of racing by facilitating or participating in illegitimate betting by
jockeys. That although aware Mr Hunter is a substantial punter who places bets on behalf of
others, Mr Smerdon did not ask or take any steps to inquire the reason for the payment to Mr
Oliver in circumstances where he should reasonably have suspected the payment may
relate to betting in breach of the Rules.
Briefly stated, it was Mr Smerdon’s defence that his conduct was that of an innocent party,
responding to a request of a friend, with no knowledge or suspicion as to the reason for the
payment nor of Hunter’s punting activities generally.
When interviewed by Stewards both Smerdon and Hunter were clear in certain recollections.
The payment was a one-off and that Smerdon did not ask and Hunter did not inform him of
the purpose of the payment. Both were vague in their recall how Hunter passed on the
money to Smerdon which appeared odd in view of their certainty on other matters,
particularly, that it was a one-off event, the sum of money involved – which is ascertainable
at least in approximate terms by the size of the bundle - and given Smerdon’s admission in
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evidence given to the Stewards and the Board that he is not in the habit of holding or walking
around with $10,000 in cash.
A related question as to whether Mr Smerdon ought to have suspected the purpose of the
payment concerns Mr Smerdon’s knowledge, or lack thereof, of Hunter’s betting activities.
An initial observation of the Board in considering this question is that any doubt that Hunter
was other than a substantial gambler on horse racing and places bets for others is dispelled
by the immediacy with which he was able to arrange a credit bet of $10,000, ostensibly on
his own behalf so far as Bricknell was concerned. Presumably Oliver for whom Hunter
provided form services was aware of Hunter’s betting capacity whereas Mr Smerdon, on his
own evidence was totally unaware, other than to acknowledge Hunter has a bet.
What is known and acknowledged is that Hunter is a long time client of the Smerdon stable
and has had an interest in many Smerdon trained horses. Hunter provides form analysis for
Smerdon.

They are also good friends, socialise together and enjoy each others home

hospitality. In Mr Smerdon’s words “I talk to him a lot” and Hunter, “I’m in constant contact
[with Smerdon],” all of which suggests an obviously close bond.
The Board believes that during the period of their business and personal relationship, Mr
Smerdon would have acquired an awareness that Hunter is a substantial punter and placed
bets for others. Ordinary human experience of friends sharing a commonality of interest in
and deep involvement with horse racing over a long period would not suggest otherwise.
In the opinion of the Board the true position is not as Mr Smerdon would have the Board
believe but is more likely than not, that he knew Hunter was involved in gambling on
racehorses to a significant extent.
Mr Smerdon also claimed he had no reason to suspect the money was the proceeds of a
bet. In evidence before the Board he said that at the time it crossed his mind that the money
may have been for a loan from Hunter to Oliver. Smerdon did not raise this theory in his
evidence to the Stewards. Apparently, the thought did not enter his head that it may have
been for a bet although the Board notes that when asked by Stewards, did he suspect
[jockeys betting] goes on, he answered “I’d say so, yeah, yeah.”
The Board rejects the loan theory as implausible.
In the opinion of the Board the facts and circumstances, in particular of the Smerdon/Hunter
twenty year old association as described above provides compelling grounds from which to
infer as a matter of probability that Mr Smerdon was unlikely to be oblivious to the reason for
the payment to Oliver.
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In evaluating the evidence, Mr Smerdon’s assertion that he had no need to be told the
purpose of the payment is open to differing interpretations. One, that regardless of what he
may or may not have thought the payment represented, it was none of his business to
inquire of either Hunter or Oliver, he was simply being respectful of their privacy. The other,
that because of his suspicions as to the purpose of the payment it was unnecessary to be
told.
The position the Board accepts as the more likely is not arrived at as a matter of conjecture
but from a considered assessment of all of the evidence.

The Board has reached the

conclusion to the required degree of satisfaction that the weight of the whole of the facts and
circumstances support an inference that Mr Smerdon ought reasonably to have suspected
that the payment related to betting activity on behalf of Oliver.
The claims of Mr Smerdon that he had no reason to suspect that the purpose of the payment
to Oliver was the proceeds of an improper bet, are not accepted by the Board.
It is common ground that Mr Smerdon took no step to determine the reason or purpose for
the payment from Hunter to Oliver. Accordingly, and having regard to the above matters, the
Board is satisfied that in making the payment to Oliver, Smerdon facilitated illegitimate
betting by a jockey or demonstrated a preparedness to participate in or facilitate a
transaction which could reasonably be suspected to relate to a breach of the Rules of
Racing involving illegitimate betting by a jockey. Smerdon’s lack of prior knowledge,
involvement in the placing of the bet or the planning for the repatriation of the proceeds of
the bet if successful is not relevant to this analysis, only to mitigation.
The final question for the Board’s determination is whether for the purpose of AR175A Mr
Smerdon’s actions were prejudicial to the image or interests or welfare of racing.
Adopting the principles endorsed by Young CJ in the Supreme Court of New South Wales in
Waterhouse –v- Racing Appeals Tribunal [2002] NSWSC 1143, in order for the Board to find
that Mr Smerdon’s actions were prejudicial to the image or interests or welfare of racing, the
Board must be satisfied of three elements:
1.

There must be an element of public knowledge of Mr Smerdon’s conduct and its
broader context.

2.

There must be a tendency in Mr Smerdon’s conduct to prejudice racing generally as
distinct from his own reputation.

3.

Mr Smerdon’s conduct must be capable of being labelled as blameworthy.
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As to the first limb of the test, the public exposure of the Oliver bet has attracted widespread
media coverage, doubtless a reflection of his high profile in the industry. As a consequence
of the conduct of the participants becoming publicly known there is the real prospect of
creating in the minds of the public a negative impression of the integrity of racing.
As to the second limb, Mr Smerdon is in the top bracket of horse trainers in Victoria with an
industry profile commensurate with that status. Because of his name and reputation in
racing circles, once his involvement became known, the Oliver bet continued to attract media
coverage for an episode which it is fair to say has been a poor advertisement for racing and
detrimental to its interests.
In saying that the Board has kept in mind that Mr Smerdon’s role in all of this was a
comparatively minor one, acting as an emissary for Oliver and Hunter in facilitating the
completion of the bet. However, in doing so he was a participant in what became a very
public revelation of misconduct instigated by Oliver and assisted by others in breach of the
Rules of Racing and as such is blameworthy to the requisite standard under the third limb of
the test in Waterhouse.
For these reasons the Board finds the charge has been proved.
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RACING APPEALS AND DISCIPLINARY BOARD

MR B. FORREST, Deputy Chairman
MR J. ROSENTHAL
MR D. McGEE

EXTRACT OF PROCEEDINGS

DECISION: PENALTY

TRAINER: ROBERT SMERDON

MELBOURNE
WEDNESDAY, 13 FEBRUARY 2013

MR D. POULTON appeared on behalf of the RVL Stewards
MR D. GRACE QC with MR P. JURKOVSKY appeared on behalf of
Mr R. Smerdon

DEPUTY CHAIRMAN:
The Board has considered the submissions of Mr Poulton and Mr Grace on
penalty. In view of all the matters raised on behalf of Mr Smerdon, including
the testimonials, his standing in and contribution to the industry, as well as the
fact of no relevant infractions, the decision of the Board is to impose a fine of
$10,000, payable on or before 31 March 2013.
---
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