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Victoria                                8 July 2013 

RACING APPEALS AND DISCIPLINARY BOARD  

(Original Jurisdiction) 

RVL Stewards v Daniel Nikolic  

DECISION - APPLICATION TO DISMISS OR PERMANENTLY STAY 

PROCEEDINGS 

 

Mr R Lewis  Chair 

Mr J Bornstein Member 

Mr C Enright  Member 

 

As part of its consideration of the comprehensive written submissions of both parties the 

Board has had recourse to the transcript from the VCAT hearing relating to the particulars 

described in Charges 1 and 2 and also to the way in which His Honour Judge McNamara 

dealt with that evidence. 

For convenience the particulars in Charge 1 will be referred to the „Hearing Room Incident‟ 

and the particulars in Charge 2 will be referred to as the „Corridor Incident‟. 

At page 170 Tab 17, Hadley gave evidence relating to Nikolic‟s language, behaviour and 

demeanour at Seymour. 

Nikolics‟ evidence commenced at page 45 Tab 18.  Mr Dunn QC began his cross 

examination of Nikolic at page 72.  He questioned him about his temper and his attitude to 

persons in authority and his apparent paranoia. 

It was in this context that at page 73 he raised the question of the Hearing Room Incident.  

At line 20 Nikolic denied that he said to Hadley „You‟re a Disgrace‟. 

When the VCAT hearing resumed on 29 November 2012, Nikolic was further cross 

examined along the lines previously mentioned as well as his capacity for lying.  At Tab 19 

Page 164 Line 15 it was put that he was “out of control”.  It was at this point that he was 

asked about the Corridor incident.   

He denied the allegations relating to that incident. 

The Hearing Room incident was again mentioned at page 168 line 20.  Nikolic again denied 

the allegation Line 25. 
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At no stage during cross examination of Nikolic did counsel for Nikolic object to this line of 

questioning notwithstanding that the subject matter might have led to further charges being 

laid against Nikolic under the Rules of Racing. 

Nor did Mr Robertson, who appeared with Mr Rush QC seek an adjournment to obtain 

further instructions nor did he touch on this subject in his re-examination of Nikolic, nor did 

he make any submissions relating to the admissibility of this evidence. 

It was only after Mr Dunn raised the question of contempt Page 175 Line 35 and sought 

leave to recall Hadley that Mr Robertson responded with “this is straight out of left field – I 

need some instructions your Honour” see Page 176 Line 5. 

In the event nothing came of the contempt suggestion however, there was discussion 

concerning the Corridor incident as going to Nikolic‟s credit and mention was made of 

propensity evidence (Page 177 Lines 35-45) now referred to as Tendency Evidence, the 

starting point of admissibility being relevance (see Uniform Evidence Act Sections 55 and 

56). 

Hadley was recalled and gave further evidence about the Hearing Room incident Page 182 

Line 5, and the Corridor incident. 

Mr Dunn began his final submissions at Tab 20 Page 17.  It was only at pages 34 and 35 

that he made passing reference to the Corridor incident.  He made no reference to the 

Hearing Room incident.   At Page 34 Line 37 he said to His Honour “You should reject his 

(Nikolic) evidence in relation to the conversation he said he had with Mr Hadley or Mr Hadley 

with him”. 

At page 35 Counsel for Nikolic began his submissions  The submissions concluded at page 

62.  At no time was there any submission made relating to either incident.  It is reasonable to 

infer that counsel for Nikolic regarded both incidents as credit issues. 

The VCAT decision was announced on 21 December 2012 see Tab 21.  Despite the lack of 

emphasis placed on either incident by Counsel for each party, His Honour in a paragraph 

entitled “Postscript” Tab 21 Page 15 recited the evidence relating to the Corridor incident 

with a brief reference to the Hearing Room incident. 

His Honour referred to the striking similarity argument put by Counsel for the stewards which 

was confined to the Corridor incident. 
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His Honour in his conclusions at page 22 re-visited the Corridor incident under the heading 

“Incidents at the Tribunal” Page 25.  He concentrated on the Corridor incident saying that he 

preferred Hadley‟s account and added that having seen the video he was of the view that 

Nikolic attempted to intimidate Hadley. 

Then in arriving at his conclusions as to what occurred at Seymour, His Honour used the 

Corridor incident as similar fact (tendency) evidence. 

Further reference was made to the Corridor incident when the question of penalty was 

considered see Tab 22. 

At page 5, Mr Rush in essence admitted that his client had behaved in the way alleged by 

Hadley.  “Mr Nikolic through me does regret and as is contrite in relation to the exchange 

that occurred with Mr Hadley and he accepts that it should not have occurred”. 

The Board has reached the following conclusions as a result of an examination of the VCAT 

transcript: 

VCAT made no finding on the question of whether the Hearing Room incident occurred.  

Hadley made the allegation and Nikolic denied it.  The issue was one of credit. 

So was the Corridor incident.  His Honour made specific findings of fact in relation to it.  It 

was unnecessary for him to do so. 

In the event His Honour used the Corridor incident as similar fact (tendency) evidence.  In 

paragraph 112 of his judgment the following appears: 

“I am further fortified in my conclusion by the thought that, doing what Mr 

Nikolic did in his encounter with Mr Hadley outside the Tribunal hearing room, 

shows him to be a person who might likely act in exactly the way Mr Bailey 

alleges he did at the foot of the tower on 4 September at Seymour.  The 

account of the events at the Tribunal amounts to what used to be referred to 

as “similar fact evidence.” 

Once His Honour came to that conclusion it was for him to decide what weight to accord to 

it.  His Honour clearly regarded that evidence to be of high probative value. 

Importantly, it should be observed that in relation to propensity (tendency) evidence, the 

Stewards did not have to prove to the civil standard, the commission of the act sought to be 

adduced. 
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Even if His Honour were of the view that he was required to be satisfied on the balance of 

probabilities that the act had been committed (his judgment is silent on this aspect) he was 

certainly not required to be satisfied to the Briginshaw standard, which is the standard which 

the Board must apply in the case before it. 

If a finding of fact had been made in relation to the Hearing Room incident it could only have 

been used as going to credit in particular tendency evidence. 

In the Board‟s opinion His Honour‟s findings of fact and his conclusions should be seen in 

context, that is whether he was entitled to take them into account (which he did) as 

supporting the conclusion that Nikolic was not a credible witness. 

At no stage either in relation to the Hearing Room incident or the Corridor incident did His 

Honour offer the opinion that these incidents were breaches of the Rules of Racing, indeed 

VCAT did not have the jurisdiction to determine such matters. 

Having regard to the above and the submissions made by the parties the Board rejects the 

submission that Nikolic was denied Procedural Fairness. 

Turning now to the question of Apprehended Bias. 

The Racing Appeals and Disciplinary Board is an independent Board consisting in this case 

of three members:  Chairman (a retired County Court Judge) and two senior members, both 

of whom are experienced legal practitioners. 

The Board does not consider itself bound by findings of fact made by His Honour Judge 

McNamara at VCAT and will decide this case on the evidence placed before it and the 

submissions in relation thereto. 

Charges 1 and 2 are serious and thus the Board will be required to be satisfied of proof to 

the Briginshaw standard. 

Moreover, since the RAD Board is the only tribunal which may hear and determine these 

charges, it would be extraordinary if it were bound by findings of fact made by His Honour 

Judge McNamara which findings of fact were used by him to determine whether he should 

use similar fact (tendency) evidence as one of the bases of his reasoning in the stewards 

case against Nikolic. 

In all the circumstances the application to dismiss or permanently stay the proceedings 

before the Board is refused. 

 






















































