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This is an application by Mr O’Dowd who appears for Daniel Nikolic that the RAD Board has
no jurisdiction to hear or determine this case as Nikolic at the time of the alleged offences
was a disqualified person and was therefore not subject to AR 175(a) which is in the
following terms:
“The Committee of any Club or the Stewards may penalise:
(a)

Any person, who, in their opinion, has been guilty of any dishonest, corrupt,
fraudulent, improper or dishonourable action or practice in connection with
racing.”

Mr O’Dowd submitted that at the time of the conduct that is the subject of the charges,
namely 8 November 2012 and 29 November 2012, Nikolic was not a licensed person under
the Rules of Racing (“the Rules”).
It was further submitted that as a consequence of Nikolic no longer holding a licence to ride
in races, that any obligations on him to comply with the Rules had also come to an end.
Specifically, it was submitted that Nikolic’s contract with Racing Victoria had ended at the
time his disqualification took effect in October 2012.
Mr Holdenson QC, who appeared on behalf of the Stewards, submitted that Mr Nikolic’s
contractual obligations to Racing Victoria survived the disqualification on 2 bases.
First, it was submitted that the penalty of disqualification imposed on Nikolic did not negate or
terminate the contractual relationship and as a result he was bound to observe the Rules as
at November 2012 and beyond that time.
Secondly, it was submitted that at the time of the VCAT hearing in November 2012, VCAT
was by virtue of relevant provisions of the VCAT Act, exercising the functions of the original
decision-maker, the RAD Board. As Nikolic was seeking a review, he was therefore taking
part in a “matter coming within the Rules” and was therefore deemed to consent to be bound
by them, in accordance with AR2 and LR3.
The question for determination then is whether a jockey who has been disqualified is,
nevertheless, bound to observe the Rules of Racing, after the disqualification takes effect.

In order to determine that question, regard must be had to the proper interpretation of the
Rules, and to the contractual relationship, if any, between Mr Nikolic and Racing Victoria as
at November 2012.
Until his disqualification, Nikolic was a licensed jockey for some years. As a licensed jockey,
he was required from time to time to seek a renewal of that licence. On 15 June 2012, Mr
Nikolic submitted to Racing Victoria a Jockey Renewal application, signed by him. That
Application attached an acknowledgement in the following terms:
“TERMS AND CONDITIONS OF LICENCE
1.

The rider acknowledges and agrees to be subject to and be bound by:
a.

The Rules of Racing of each Principal Racing Authority in which State or
Territory he/she rides as amended or varied by each Principal Racing
Authority from time to time;

b.

The exclusive jurisdiction of each Principal Racing Authority in which
State he/she rides, its Officials and Stewards in respect of all matters
arising in relation to racing in the State or Territory of that Principal
Racing Authority;

c.

Such rules and directions as may from time to time be formed, made or
given by the Directors for each Principal Racing Authority (“Directors”),
the Stewards or the Principal Racing Authority (“Stewards”), or the
Officials of any racing club registered by the Principal Racing Authority
to conduct thoroughbred racing under the Rules (“Club”).”

The signed Jockey Renewal Application was submitted and accepted by Racing Victoria on
that day, and took effect on 1 July 2012.
The Rules of Racing of Racing Victoria
Notwithstanding the title, the Rules are constituted by the Australian Rules of Racing made
by the Australian Racing Board (“AR”) and the local Rules and Rules of Race Betting of
Racing Victoria (“LR”). The Rules define “licensed” as follows:
“A person is licensed if he has the requisite Licence required by the Rules”.
“Person” is defined as:
“Includes any syndicate, company, combination of persons, firm, or Stud owning or
racing a horse or horses”.
The provisions dealing with the application of those Rules are as follows:
“AR2
Any person who takes part in any matter coming within these Rules thereby agrees
with the Australian Racing Board and each and every Principal Racing Authority to
be bound by them.
LR3 – Persons deemed to be bound by the Rules
Any person who takes part in any matter coming within the Rules is thereby deemed
to consent to be bound by them, and to be so bound.
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AR7(iii)

prescribes the
(d)

powers

of

a

Principal

Racing

Authority

which

include:

To penalise:
(i)

Any person contravening the Rules or disobeying any proper
direction of any officials, or

(ii)

Any licensed person or official whose conduct or negligence in the
performance of his duties has led, or could have led, to a breach of
the Rules.

The Rules also provide for the licensing of certain persons in connection with thoroughbred
racing, including jockeys and trainers. Other individuals, including stable employees, must
be registered: See LR39A.
AR175A – provides that:
“Any person bound by these Rules who either within a racecourse or elsewhere in
the opinion of the Committee of any Club or the Stewards has been guilty of conduct
prejudicial to the image or interests, or welfare or racing may be penalised.”
AR182 provides that certain consequences flow in respect of a person who is disqualified.
For example, subject to any conditions imposed by Stewards or a Principal Racing Authority,
a person disqualified may not:
Enter any racecourse or training track owned or operated by a Club;
Be employed to engage in any capacity in any racing stable;
Ride any racehorse in any race;
Participate in any way in the preparation for racing or training of any racehorse.
In the event that these conditions are contravened by the disqualified person, AR182(3)
provides that the period of disqualification shall automatically recommence as from the most
recent date of such contravention, and the person may also be subject to further penalty.
On the face of it, the Rules operate on a broad range of persons. Some rules impose
obligations on licensed persons; others, simply on “persons”.
Absent the Rules having a statutory force, the source of any obligations arising from the
Rules derives from the law of contract. Similarly, the disciplinary powers of domestic
tribunals like the RAD Board, derive from the law of contract. In Clements v Racing Victoria
Ltd (2010) VCAT 1144 (30 July 2010), the Tribunal stated at paragraph 28:
“Such Tribunals have power to discipline any person who expressly or impliedly
agrees to be bound by the Rules, (either in writing or by custom and practice) by
which the Tribunal operates.”
In that case, the Victorian Civil and Administrative Tribunal (“VCAT”) considered an appeal
from a decision of the RAD Board. The critical issue was whether Racing Victoria, the
controlling body of Victorian Racing, could impose a penalty on a person who had not agreed
to be bound by the Rules. In that case, a penalty had been imposed on Mr Clements, a
professional punter. It was found in that case that at no time had Mr Clements agreed to be
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bound by the Rules of Racing (paragraph 36) and as a result, there had never been a
contractual relationship between him and Racing Victoria. As a result, he could not be
disciplined for his conduct.
In that case, VCAT declined to follow the Privy Council decision in Stephen v Naylor (1937)
37 SR (NSW) 27, a case in which a punter was found to be bound to observe the rules of
racing not because he consented to be bound but because “he permitted himself so to act as
to bring his actions within their purview”. As a result, there is now conflicting authority on
whether the “purview of the rules” principle is good law in Australia.
It is not difficult to conceive of many situations involving persons who have not expressly
agreed to be bound by the relevant rules of racing but who nevertheless are involved in
racing or can bring to bear their influence on racing. This situation poses considerable
difficulty for racing authorities in seeking to maintain the integrity of racing. Indeed, it may be
that legislative intervention is warranted.
The circumstances of this case are somewhat different from those in Clements. Up until his
disqualification in October 2012, Nikolic was clearly bound to observe the Rules. The
question remains whether, upon being disqualified, the contractual relationship between
Mr Nikolic and Racing Victoria was brought to an end and as a result, Nikolic was no longer
bound to observe the Rules.
In order to determine that question it is necessary to consider the Rules as a whole. An
interpretation of the rules that is workable and underlined by common sense is to be
preferred.
Upon a proper construction of the Rules, the Board finds that the disqualification did not have
the effect of terminating the contract between Nikolic and Racing Victoria. Mr Nikolic
remained bound to observe the Rules of Racing, as at November 2012, and remains so
bound at least during the period of his disqualification. His period of disqualification does not
expire until 2 October 2013.
The Board’s reasons for so finding are as follows:
When Nikolic applied for a renewal of his license, and that application was accepted by
Racing Victoria, a contract was formed. The terms of that contract included that Nikolic
agreed to be bound by and observe the Rules, as varied from time to time.
The Rules are silent as to when and how the contract may terminate.
The Rules contemplate that during a period of disqualification, a disqualified person is
required to observe certain conditions, failing which further disciplinary action can be taken:
AR182. It is also significant that AR 182(1) provides that a racing authority may, in its
discretion, impose conditions other than those specified in the sub-rule (1) on the disqualified
person. The clear intention to be derived from this rule is that the relationship of rights and
obligations between the racing authority and the individual is to continue during the period of
disqualification. That is fortified by AR182(3) which provides for a further penalty to be
imposed in respect of a breach of the conditions set out in AR182(1).
The Board does not accept Nikolic’s submission that the obligations imposed by AR182
continue even though the contract is at an end.
On a proper construction, the contract meant that, notwithstanding a penalty of
disqualification being imposed on Mr Nikolic, Mr Nikolic was under an obligation to continue
to observe the rules, at least for the period of the disqualification. It is not necessary to
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decide whether Nikolic is obligated to observe the rules beyond that period. The
circumstances dealt with by VCAT in Clements are different from this case. Unlike Mr
Clements, Nikolic expressly agreed to be bound by the Rules.
There is obvious sense in Racing Victoria having a continuing supervisory capacity over a
disqualified person at least during the period of the disqualification. As much is suggested by
AR 182. Were it not so, a disqualified person would be able to undermine the integrity of
racing with virtual impunity as soon as a penalty of disqualification took effect. This would be
a perverse outcome.
Accordingly, the Board finds that the charges are valid and Nikolic’s submission that the RAD
Board is precluded from hearing them for lack of jurisdiction is rejected.
PROCEDURAL FAIRNESS
The Board will rule upon this issue on the receipt of written submissions. The Board directs
that the applicant deliver written submissions to the Board and to the respondent before 5pm
on Wednesday, 26 June 2013 and the Board further directs that the respondent deliver
written submissions to the Board and to the applicant before 5pm on Friday, 28 June 2013.
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